No. 141, Original

IN THE
SUPREME COURT OF THE UNITED STATES
¢

STATE OF TEXAS,
Plaintiff
V.

STATE oF NEw MEXICO and
STATE OF COLORADO,
Defendants

¢

THIRD DECLARATION OF MARGARET BARROLL, PH.D.

¢

I, Dr. Margaret (Peggy) Barroll, pursuant to 28 U.S. C. § 1746, hereby declare as follows:

1) I am over 18 years of age and have personal knowledge of the facts stated herein.
2) I am the same Dr. Margaret Barroll who authored and signed the following:
a) Expert Report dated October 31, 2019, submitted to the Special Master as New Mexico
exhibit “NM-EX 100” on November 5, 2020%;
b) Rebuttal Expert Report dated June 15, 2020, submitted to the Special Master as New
Mexico exhibit “NM-EX 101” on November 5, 2020;
¢) Supplemental Rebuttal Expert Report dated July 15, 2020, submitted to the Special Master
as New Mexico exhibit “NM-EX 102” on November 5, 2020; and
d) Supplemental Rebuttal Expert Report (2nd Edition), dated July 15, 2020, Revised
September 15, 2020, submitted to the Special Master as New Mexico exhibit “NM-EX

103” on November 5, 2020.

L All exhibits designated “NM-EX __” in this Reply Brief are contained in the State of New Mexico’s Final Exhibit
Compendium dated February 5, 2021 filed with New Mexico’s Reply Briefs.

TX v. NM #141
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3)

4)

5)

6)

I confirm and verify that these reports are the same reports submitted to all parties to this
litigation on the dates indicated. I confirm that I authored these reports, they are based on my
personal knowledge and are true and accurate based on the analysis and sources described in
each report.

I am also the same Dr. Margaret Barroll who authored and signed the following:

a) Declaration dated November 4, 2020, submitted to the Special Master as New Mexico
exhibit “NM-EX 001” on November 5, 2020; and

b) Second declaration dated December 22, 2020, submitted to the Special Master as New
Mexico exhibit “NM-EX 006 on December 22, 2020.

In this Declaration, I refer to the New Mexico water district, Elephant Butte Irrigation District,

as “EBID,” and the Texas water district, El Paso County Water Improvement District No. 1,

as “EPCWID.” | refer to EBID and EPCWID, collectively, as the “Districts.” | refer to the

Rio Grande Project as the “Project.”

In this Declaration | refer to:

a) Project Water or Project Supply, which is water available for diversion for Project purposes
(including delivery to Mexico) below Caballo Dam, and which includes water released
from storage and inflows and return flows occurring below Caballo Dam;

b) Project Allocation, which is the annual amount of Project Water each District is entitled to
order for delivery to its canal headings, as determined by Reclamation. Prior to 2006, the
division of Project Allocation between the Districts was pro rata, based on authorized
acreage, 57% to EBID and 43% to EPCWID. Prior to 1979 this division was accomplished
through the equal allotment of Project Water per acre, and from 1979 through 2005 this

division was accomplished through the D1/D2 allocation method. The D1/D2 allocation



7)

8)

9)

d)

method determined how much water Reclamation needed to deliver to District canal
headings so that the Districts could deliver a full supply to their members. Since 2008,
Project Allocations have been determined using the 2008 Operating Agreement which
incorporates the D3 Allocation method plus Carryover, and does not divide Project
Allocation between the Districts 57:43. In 2006 and 2007 Project Allocations were
determined by a procedure very similar to the method used 2008 Operating Agreement.
Carryover, which is the amount of unused Project Allocation a District carries over into
the next calendar year, under rules specified in the 2008 Project Operating Agreement.
Current-Year Allocation, which is the amount of water allocated to each District each year,
excluding Carryover.

Total Allocation, which is the amount of water allocated to each District each year, which

includes Carryover starting in 2007.

I have reviewed the declaration of Robert J. Brandes dated December 22, 2020 (“Brandes

Declaration”). Dr. Brandes has made a number of incorrect or misleading statements that |

rebut in this declaration.

In Brandes Declaration paragraph 8, Dr. Brandes states that New Mexico identified the Subject

Years 1985-2002, 2005 and 2007-2010 as “full supply” years for the Project. Dr. Brandes

admits that he agrees with my identification of these years as full supply years, with one

exception, 2007. For this single year, Dr. Brandes claims that the allocation for EPCWID was

about 23,000 acre-feet less than a full supply allocation of 376,862 acre-feet. Dr. Brandes is

incorrect in stating that EPCWID’s 2007 allocation was less than 376,862 acre-feet, and his

associated figure 1 is also incorrect.

As clearly stated in my November 4, 2020 Declaration, NM-EX 001, paragraph 31:



“the years 2007 through 2010 were also full-supply years for EPCWID because
in each of those years EPCWID’s annual allocation (including carryover, which is
permitted under the 2008 Operating Agreement) exceeded 376,862 AFY, the full-
supply allocation amount determined by Reclamation in 1990, and also exceeded
the higher full-supply allocation to EPCWID (388,192 AFY) under the 2008 OA2.”

10) It can be debated whether the Project as a whole had a full supply for all of the years 2007
through 2010 3. However, the point at issue is whether in each of the Subject Years EPCWID
had a full supply available to it, because EPCWID’s total Project Allocation was equal to, or
in excess of, the full-supply allocation amount defined by Reclamation. In fact, EPCWID’s
Total Allocation in 2007 was 403,491 AF. NM-EX 100, Barroll Exp. Rep, Table A12. This
amount exceeds EPCWID’s full-supply allocation as defined in Reclamation’s Water Supply
Allocation Procedures document (circa 1990): 376,862 AF, and EPCWID’s full-supply
allocation as defined by the 2008 Operating Agreement: 388,192 AF. Brandes Declaration
Figure 1 (which is intended to refute my conclusion) is incomplete and misleading because the
plot includes only the Current-Year Allocation part of ECPWID’s larger Total Allocation. Dr.
Brandes’ Figure 1 omits EPCWID’s American Canal Extension Credit, which is added to its
allocation, and EPCWID’s Carryover Allocation, which in some of these years exceeds
200,000 AF. In order to clarify the record, | provide a plot of EPCWID’s historical annual

Total Allocation for the years 2006 through 2018 below in my Figure 1%, which clearly

2 NM-EX 510, 2008 Rio Grande Project Operating Agreement (“2008 OA”).

3 See NM-EX 101, Barroll Rebuttal Rep. 2, n.4 (June 15, 2020). | define full-supply years for the Project
as years in which the Water in Project Storage available for Project release exceeds 764,000 AF (as
defined by Reclamation’s WSAP in approximately 1990), while Dr. lan Ferguson of Reclamation defines
full-supply years for the Project as years with Usable Water equal to or exceeding 790,000 AF, plus total
District Carryover, plus any additional water needed to deliver such Carryover (as described in the 2008
OA).

* Figure 1 is plot of data from Tables A.10, A.11, and A.13 from NM-EX 100, Barroll Rep. (Oct. 31,
2019), with the addition of a horizontal lines plotted at 376,862 AF and 388,192 AF, representing
EPCWID’s full-supply allocations defined by Reclamation in its Project Water Supply Allocation
Procedures document, and the 2008 OA, for reference.
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demonstrates that in each of the years 2007 through 2010, EPCWID’s Total Allocation exceeds

376,862 AF (or 388,192 AF) as | stated in my November 4, 2020 Declaration.

Figure 1. EPCWID Total Project Allocation (including Carryover)
Historical Data Reported by Reclamation 2006 - 2018
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These data reflect that in 2009 /2010, Unused EPCWID Allocation of 82,000 in excess of Carryover
Limit was transferred from ECPWID to EBID, and 10,000 AF was transferred from EPCWID to EBID.

11)  Starting in about 1980, Reclamation started making allocations to the District for diversion at
District canal headings, and as part of this process Reclamation determined what the full-
supply allocation was to each District. As this process evolved, a number of full-supply
allocation values were used during the 1980’s. In approximately 1990, Reclamation finalized

the full-supply calculation, and determined that a canal diversion of 376,862 AF was sufficient



12)

to provide a full supply farm delivery of Project water to EPCWID’s lands. NM-EX 400,
WSAP 4-5. Until the adoption of the D3 Allocation and Carryover in 2006, 376,862 AF was
the maximum allocation that would be made to EPCWID, and the maximum amount of Project
Water EPCWID could order. As part of normal Project operations, Reclamation would adjust
reservoir releases to ensure that EPCWID received all water ordered, up to its total annual
allocation. NM-EX 100, Barroll Rep. § 2.2 & Appx. B.

Since 2006, changes in Project Allocation methods have resulted in EPCWID having Total
Allocations in some years that are far larger than its full-supply allocation. There is no
evidence, however, that EPCWID’s demand for Project Water has increased. Notably, in the
years 2007 through 2010, EPCWID did not divert more than 320,000 AF of Project Water, as
shown in Figure 2°, despite the fact that its total allocation was much higher in those years
(shown in Figure 3°). As part of normal Project operations, Reclamation adjusts reservoir
releases to ensure that EPCWID received all water ordered, up to its total annual allocation.

NM-EX 100, Barroll Rep. § 2.2 & Appx. B.

> Figure 2 Figure 1 is plot of data from Table A.12 from NM-EX 100, Barroll Rep., with the addition of a
horizontal line plotted at 376,862 AF and 388,192 AF, representing EPCWID’s full-supply allocations
defined by Reclamation in its Project Water Supply Allocation Procedures document, and the 2008 OA,
for reference.

& Figure 3 is plot of data from Table A.11 and Table A.12 from NM-EX 100, Barroll Rep., with the
addition of a horizontal line plotted at 376,862 AF and 388,192 AF, representing EPCWID’s full-supply
allocations defined by Reclamation in its Project Water Supply Allocation Procedures document, and the
2008 OA, for reference.
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Figure 2. Total EPCWID Charged Diversions
Historical Data Reported by Reclamation 2006 - 2018
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Figure 3. EPCWID Total Allocation and Charged Diversions
Historical Data Reported by Reclamation 2006 - 2018
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13)

14)

Furthermore, EPCWID’s farmers have access to and are using additional sources of surface
water that are no longer even counted as Project Water, and so are not included in Figure 2,
such as substantial amounts of municipal effluent generated in the El Paso Valley largely from
Project return flow. NM-EX 101, Barroll Reb. Rep., Table 5.

As Dr. Brandes and | agree, EPCWID was allocated a full supply of Project Water in each year
from 1985 through 20027. The full-supply amount is the maximum EPCWID could have been
allocated during those years. The maximum amount of Project Water EPCWID can order or
divert in a given year is limited to its annual allocation. In most of the years 1985 — 2002,
EPCWID’s charged diversions were considerably lower than its allocation, as shown in Figure

48, indicating that EPCWID’s demand was lower than its full-supply allocation®.

7 Full-supply allocation amounts varied prior to 1991 as allocation methodology was still being developed
and finalized. NM-EX 001, Barroll Decl. § 24.

8 Figure 4 is a plot of data from NM-EX 100, Barroll Rep., Tables A.4 and A.5.

° There are 2 years in this period that show EPCWID diversions that exceed its allocation: 1986 and 1993.
1986 was a spill year, in which excess spill water was flowing throughout the Project. There are 2
contradictory sets of accounting records available for 1993, one of which reports diversions in excess of
allocation (as plotted in Figure 4), and the other reports diversions 64,371 AF less than allocation.
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Figure 4. EPCWID Total Allocation and Charged Diversions
Historical Data Reported by Reclamation 1985 - 2002
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15) In Brandes Declaration paragraph 9, Dr. Brandes states:

“Although the Subject Years may represent “full supply” for the Project, | disagree

with New Mexico’s assertion that Texas did not suffer damages from failure to

receive its entire Compact apportionment during those years.”
| disagree with Dr. Brandes. In any given year, EPCWID is only entitled to order and receive
the amount of Project Water allocated to it by Reclamation. During the subject years (1985-
2002, 2005, 2007-2010), EPCWID’s allocation was either at or above the full-supply level
defined by Reclamation. The normal operations of the Project ensure that all Project allocation
ordered by EPCWID is delivered. NM-EX 100, Barroll Rep. §8 2.2 & Appx. B; NM-EX 006,
Barroll 2nd Decl. 1 13. If EPCWID did not receive the water its water users required during

those full supply years, it is because EPCWID did not order it. In most of these full-supply

years, the amount of Project water EPCWID ordered and diverted was substantially less than



16)

17)

18)

19)

its Total Allocation in those years (shown in Figures 3 and 4 above), suggesting that a full-
supply allocation was more than sufficient to meet EPCWID’s demands.

Brandes Declaration paragraphs 10 and 11 argue that New Mexico’s modeling results indicate
injury to EPCWID in the years 2007 — 2010 caused by New Mexico pumping. Brandes argues
this because the New Mexico model shows differences in allocation and orders in the years
2007 — 2010 depending on whether pumping is activated. However, for the issue at hand,
which is damages occurring during years in which EPCWID was allocated a full supply, a
review of the historical data is all that is needed. We know what EPCWID’s allocations
actually were in the years 2007-2010 (see Figure 1, above). We also know how much EPCWID
actually ordered and diverted in those years, and that EPCWID did not take all the water it was
allocated (Figure 3).

It is my opinion that in the years 1985 through 2002, 2005, and 2007 through 2010, there was
no damage to EPCWID and Texas from lack of water caused by any action or inaction of New
Mexico.

In Section B of the Brandes Declaration, Dr. Brandes describes and presents a plot (Brandes
Declaration Figure 4) of historical Project release and Project diversion data associated with
the D2 curve, and model-simulated Project releases and diversions from one of New Mexico’s
alternative model runs. Dr. Brandes uses the data in this plot to support conclusions concerning
Project performance and the impact of New Mexico groundwater pumping on Project
performance.

In paragraph 13, Dr. Brandes describes the D2 Curve inaccurately. To clarify the record, the
D2 Curve was developed by Reclamation in the 1980’s to describe the relationship between

Project releases from Caballo Reservoir and the total diversions by EBID, EPCWID, and

10



20)

Mexico at their canal headings for the period 1951 through 1978. During the 1951 — 1978
period, each Project acre was equally entitled to Project Water, and so EBID water users were
entitled to a 88/155 share (or approximately 57%) of Project Supply (after subtraction of
Mexico’s part), and EPCWID water users were entitled to a 67/155 share, or approximately
43% of Project Supply (again after subtracting Mexico’s part).

Reclamation Histories and historical documents relating to Project Allocation indicate that
Reclamation considered that a full Project supply was achieved by delivery of a full-supply
allotment of water to the authorized Project acreage, plus 60,000 AF to Mexico. This is best
illustrated in a IBWC memo written in 1956 to memorialize a conversation between W. F.
Resch (Rio Grande Project Manager) and J. F. Friedkin (IBWC Principal Engineer) and C.S.
Kerr (IBWC Chief of Operations). NM-EX 452, J.F. Friedkin, Memorandum re: 1906 Treaty
Deliveries to Mexico (1956) (“Friedkin 1956”). The memo defined a “Normal Delivery”
allotment to Project lands as 3.024 acre-feet per acre (AF/A) which Resch calculated as the
average farm delivery per acre during the years 1946 — 1950, based on actual farm deliveries
during that period. NM-EX 452, Friedkin 1956 at 5. An excerpt from the Friedkin memo which
shows this calculation is provided here as Figure 5. This memo equates amount (3.024 AF/A)
to “full delivery to United States Project lands” which occurs when Mexico can obtain its’ “full

treaty allotment.” NM-EX 452, Friedkin 1956 at 3.
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21)

22)

Figure 5. Extracted from Page 5 of NM-EX 452, Friedkin 1956.
Reclamation’s 1956 calculation of the average farm delivery (or “Water Charged to
Farms” per irrigated acre for the years 1946 — 1950, which is used thereafter by

Reclamation in defining full-supply deliveries and full-supply allocations to EPCWID
and EBID.
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The D2 Curve is a representation of Project performance during the 1951 — 1978 period, which
incorporates the effects of groundwater pumping on the Rio Grande, as well as the effects of
the Project water accounting system in place during that time and the use of drain flows and
municipal effluent generated in the El Paso Valley.

In Reclamation’s Water Supply Allocation Procedures (WSAP) document (circa 1990),

Reclamation applied the D1 and D2 Curves to determine the reservoir release amount and

12



23)

24)

District allocation amounts associated with a full-supply delivery to Project lands and to
Mexico through application of the D1 and D2 curves. NM-EX 400, WSAP 4-5. This analysis
determined the reservoir release and canal diversion amounts necessary to deliver a full-supply
farm delivery to 155,000 acres of Project land, plus 60,000 AF to Mexico. The full-supply
farm delivery value used in this analysis is 3.024 acre-feet per acre (AF/A), the average farm
delivery calculated for the years 1946 - 1950. NM-EX 452, Friedkin 1956 5.

Reclamation’s analysis as documented in the WSAP applies the D1 Curve to calculate that a
reservoir release of 763,842 AF would provide a full supply of water to Project lands and to
Mexico. Likewise, application of the D2 Curve calculates that this full-supply reservoir release
(763,842 AF) would provide 931,841 AF of water for diversion at Project canal headings and
Mexico, of which 376,862 AF constitutes a full-supply allocation to EPCWID. NM-EX 400,
WSAP 4-5. Thus, Reclamation’s D1/D2 analysis provides for a full-supply allocation of
376,862 AF to EPCWID associated with a release of 763,842 AF in order to supply 3.024
AF/A to its full authorized acreage.

Under the 2008 OA, the definition of a full-supply release is changed from 763,842 AF to a
release of 790,000 AF, and EPCWID’s full-supply allocation is changed as well. NM-EX 510,
2008 Operating Agreement. The 2008 OA modifies the D2 Curve, extending it from 763,842
AF to 790,000 AF with a modified slope. 1d. 6-8. The extended D2 curve is then used to
calculate the full-supply allocation to EPCWID associated with the larger full-supply release
of 790,000 AF. Id. Reclamation’s allocation reports show that EPCWID’s full-supply
allocation is now 388,192 AF. NM-EX 500, EPCWID Water Allocation Records (2006-2016)
4. EBID’s allocation, however, is calculated differently under the 2008 OA, so that EBID’s

allocation is reduced for all discrepancies from the D2 Curve. NM-EX 100, Barroll Rep. 8 7.

13



25)

The extension of the D2 Curve to a larger full-supply release may only serve to increase those
discrepancies and reduce EBID’s allocation even further. 1d. § 6.3.

Annual Caballo release amounts are tabulated below, together with information on Reservoir
Storage and Compact Spill occurrence, from 1985 — 2017. During the Subject Years (years of
full supply for EPCWID: 1985 — 2002, 2005, 2007 — 2010) releases from Caballo have varied
considerably, from 636,993 AF in 2007 to more than 1,000,000 AF in spill years such as 1986,
1987 and 1995. Most of the years in which releases exceed 790,000 were in fact spill years
(1986 — 1988, 1994 and 1995), or occurred immediately preceding a spill year (1993). Releases
also exceeded 790,000 AF in in 1997 and 1998, a time reservoir storage level remained close
to spill levels. The Caballo release in 2002 exceeded 790,000 AF. 2002 was the last full-
supply year before the very low-supply years of 2003 and 2004. During this time, in the early
2000’s, EPCWID was raising concerns that any of its allocation that it did not use would be
partially (57%) reallocated to EBID the following year, so it is possible that the large release
in this year resulted from these concerns of EPCWID farmers. In many of the Subject Years,
releases from Caballo were much less than 790,000 AF, and in no year is there evidence that
EPCWID complained that they were not delivered the Project water they were allocated or

ordered.
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Table 1. Caballo Release, Reservoir Storage and Compact Spills 1985 - 2017
Annual Release from End of Season (10/31) Rio Grande Compact

Year Caballo * Total Reservoir Storage * Spill Year
acre-feet acre-feet

1985 677,648 2,121,600 Spill

1986 1,396,122 2,290,800 Spill

1987 1,376,204 2,168,400 Spill

1988 837,001 2,060,100 Spill

1989 736,005 1,705,300

1990 679,995 1,319,400

1991 626,007 1,580,100

1992 734,866 1,802,700

1993 823,085 1,978,600

1994 888,564 2,003,900 Spill

1995 1,095,934 2,083,100 Spill

1996 774,392 1,689,600 Spill

1997 798,814 1,815,000

1998 808,861 1,636,900

1999 735,415 1,658,800

2000 751,294 1,243,900

2001 786,889 856,900

2002 800,935 323,200

2003 364,528 171,600

2004 399,519 128,100

2005 676,031 362,100

2006 434,228 436,900

2007 636,993 346,200

2008 675,337 599,600

2009 693,880 479,900

2010 660,549 390,900

2011 396,739 218,200

2012 371,515 120,000

2013 168,603 231,100

2014 306,107 214,778

2015 435,512 208,193

2016 545,475 144,862

2017 623,080 333,462

* Data from Sullivan and Welsh (2019) LRG SWDataset as documented in NM-EX-
122. Values > 790,000 AF highlighted

26)  Brandes Declaration Figure 4 plots model-simulated reservoir release and diversion output
from New Mexico’s ILRG model, Run #2. Run #2 is a historical run of the ILRG model in

which all groundwater pumping in Texas, New Mexico and Mexico have been turned off.

15



27)

28)

29)

Therefore, the model results plotted are the releases and diversions simulated when no
groundwater pumping occurs in Texas, New Mexico, or Mexico.

In Brandes Declaration paragraph 17 he suggests that the results from Run #2 plotted in his
Figure 4 represent the “1938 Condition”. This is not accurate. A 1938 condition of the Rio
Grande Project and the associated conveyance, allocation, and accounting system is not
simulated throughout Run 2. Run 2 simulates Project operations without pumping using the
historical Project infrastructure, conveyance systems, and allocation and accounting methods,
all of which changed through time. For example, a 1938 condition would include diversion of
Project return flows arising within the El Paso Valley at the Tornillo heading. Run 2, however,
changes the Project infrastructure through time, eliminating the Tornillo heading, and reducing
and eventually eliminating any diversion of drain flow at that location. Run 2 also includes
the degradation of Project performance after 2005 because of the enactment of the D3
allocation method under the 2008 Operating Agreement, which starved the EBID portion of
the Project of surface water, and which is not part of any 1938 condition.

Groundwater pumping in Texas, New Mexico, and Mexico during the D2 period (1951 — 1978)
lowered groundwater levels, reduced drain flows and increased seepage loss from the Rio
Grande, impacting Project delivery performance. However, groundwater pumping in Texas
and New Mexico during this period was the reason the Project was able to continue to
germinate crops and produce harvests during years of inadequate Project Supply. NM-EX 006,
Barroll 2" Decl.  19.

Reclamation’s Project Histories from the 1950’s describe in some detail the necessity for
supplemental groundwater supplies. For example, the Operation and Maintenance of Irrigation

System, Las Cruces Branch section of the 1954 Project History (NM-EX 420) states

16



30)

31)

32)

33)

The water users and Bureau personnel again faced a severe year from the point of

available water supply, in fact the storage water carryover was so limited that even

the first irrigation had to be made with a combination of water pumped from farm

wells and water from the storage supply.... So, with the limited storage water, water

pumped from farm wells, and conveyed in part through the project canals and laterals

and the summer showers, a combination that made possible the production of one of

the best yielding crops ever produced by this Branch. [NM-EX 420, 84]
In four years during the D2 period’®, Reclamation signed contracts for the Deferral of
Construction Charges, which state that Project water users experienced “severe losses in recent
years as a result of unprecedented drought conditions,” even with supplemental groundwater
pumping. NM-EX 421, 1, 3, 5, 7.
Therefore, while groundwater pumping throughout the Project may have impacted Project
performance during 1951 — 1978, that pumping was necessary in order to allow the Project
itself to successfully operate during that time.
The statements in Sections C and D of the Brandes Declaration apply to groundwater pumping
in Texas and Mexico, as well as in New Mexico. Brandes Declaration Figures 6 and 7 omit
wells located in Mexico and in Texas.
Brandes Declaration Figure 8 represents the components of Project Supply reported in the Rio
Grande Joint Investigation for the years 1930 — 1936 for various sections of the Project. The
orange bars in this plot represent the percentage of “Drain Flow and Seepage”, or Project return
flow, that comprises these diversions. This plot shows that the supply to the Lower El Paso
Valley (the part of the Project supplied by the Tornillo Canal) is comprised of a higher
percentage of return flow than the Upper El Paso Valley (supplied by the Franklin Canal). This

demonstrates that at the time of the Rio Grande Compact, an important part of Project Supply

in the El Paso Valley was return flow generated in the El Paso Valley. More recently, there

101956, 1957, 1958, and 1964.
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34)

are not any records showing diversion by EPCWID of any drain flows generated within the El
Paso Valley since 1980, and even if EPCWID does divert such drain flows, current Project
accounting does not charge such diversions against EPCWID’s allocation. NM-EX 100,
Barroll Rep. App. C. This constitutes a reduction in Project Supply, and consequently a
reduction in Project performance, that is in no way attributable to New Mexico. This and other
changes to EPCWID plumbing and operations should be considered in any equitable
assessment of Project allocations and deliveries. Currently, it is likely that the largest
component of Project return flow generated within the El Paso Valley is municipal effluent
discharged by the El Paso Water Utility into EPCWID conveyances. This diversion and use
of this Project return flow is not charged to EPCWID as Project Water. NM-EX 101, Barroll
Reb. Rep. 25-36.

Brandes Declaration Figure 9 shows the declining trend of discharge of the Montoya Drain.
This drain and its tributary drains (including the NeMexas and West drains) are located in the
southern Mesilla Basin, as shown in Figure 5, and they drain lands in Texas as well as in New
Mexico, including the lands around El Paso’s municipal Canutillo well field. Therefore,
groundwater pumping in the Texas part of the Mesilla Basin (including approximately 24,000
AF/yr from the Canutillo well field), and urbanization in the Texas part of the Mesilla Basin,

are important, if not dominant influences on the flows of the Montoya Drain.
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Figure 6. Map of the Montoya
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35)

36)

37)

Brandes Declaration paragraph 22 states that “Texas’ claims for damages arises primarily from
the long-term effects of groundwater pumping in New Mexico, not effects that can be broken
down in to an annual timestep.” Physically, most groundwater pumping in the Project area has
a rapid impact on drain flows and groundwater levels. However, negative impacts associated
with pumping (by both States and Mexico) may not impact EPCWID’s allocations and
deliveries until years after the pumping has occurred. That is because groundwater pumping
impacts on EPCWID’s water allocations and deliveries are largely limited to low-supply years
when the combination of reservoir supplies plus available return flows are insufficient for a
full-supply allocation. NM-EX 103, Barroll Suppl. Reb. Rep. (2nd Ed.) 3-4. In fact, under
the 2008 Operating Agreement, negative impacts associated with groundwater pumping are
immediately borne by EBID, because any reduction in Project performance, regardless of
cause, is taken out of EBID’s allocation. NM-EX 100, Barroll Rep. 41-44.

Brandes Declaration paragraph 27 which states, “Project allocation made to respond to orders
by the District water users...” is unclear and incorrect. Project allocation is not made “to
respond to orders.” Project allocations are established before any orders are made, and
constitute the limit that each District is entitled to order.

Brandes Declaration paragraph 28 provides an incorrect and misleading comparison of
diversion percentages from my work (as summarized in Barroll Expert Report October 31,
2019, and Barroll 2" Declaration) to that of Spronk’s work. Dr. Brandes does not specify from
which of Spronk’s many data files he extracts the data that he is comparing to mine. In order
to check whether Spronk’s diversion distribution actually differs greatly from mine, I looked
at the diversion data by District from Spronk’s Canal and Farm Budget spreadsheet (2019-10-

25 Rio Grande Project Canal and Farm Budget.xlsx, Tab: TablesAnn). To make this
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comparison, | took the total “Surface Water Divers” data columns for EBID Total, corrected it
for “El Paso Valley Carriage!!”, and then took the “Surface Water Divers” data column for
EPCWID Total, again corrected for EPCWID’s share of El Paso Valley Carriage in the Mesilla
Valley. The resulting percentage distributions from this Spronk data are close to the percentage
distribution values I reported in my 2019 Expert Report. For the period 1938 — 1978, Spronk’s
diversion data produces an average EPCWID share of 43.8%, compared with my value of
45.3% for that same period. For the period 1951 — 1978 Spronk’s data produces an average
EPCWID share of 42.3% compared to my value of 43.8%. The discrepancy between my values
and Spronk’s reflects slightly different assumptions regarding acreage distribution in the
southern Mesilla Valley (as Dr. Brandes points out), and also the fact that Spronk’s analysis
uses the sum of gaged diversions in the El Paso Valley, while | use Reclamation’s reported net
surface water diversion from the Water Distribution Records for the El Paso Valley. Spronk’s
District diversions, though calculated somewhat differently than mine, are consistent with my
conclusion that prior to 1979, the distribution of Project Water between the Districts was
consistent with a 57:43 split.

Brandes Declaration paragraph 29 states that the D1/D2 allocation method does not reflect
Texas’s Compact apportionment, suggesting that since the hydrologic conditions during the
D2 period reflect the effect of groundwater pumping not occurring at the time of the Compact.
While the Project performance during the D2 period is different than that during the 1930’s,
due to the impact of drought and groundwater pumping, the actual basis for the full-supply

allocation amounts are the full-supply farm deliveries calculated using Project delivery data

11 E| Paso Valley Carriage is water diverted by EBID but delivered downstream to EPCWID in the El
Paso Valley as part of a planned by-pass operation that is intended to minimize losses in the bed of Rio
Grande in low supply years. As such, it is not considered part of EBID’s diversion.
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from 1946-1950, before the onset of extensive supplemental groundwater pumping in Texas
and New Mexico and Mexico. EPCWID’s full-supply allocation as defined under the D1/D2
analysis is the canal diversion sufficient to deliver the full-supply farm delivery (3.024 AF/A)
to its full authorized acreage. The relationship between EPCWID’s canal diversions and its
farm deliveries is controlled by EPCWID’s internal conveyance efficiency (i.e., within Texas),
not Project performance. NM-EX 532, J. Reyes, Water Conservation and Management
Projects in El Paso County water Improvement District 12 (June 17, 2008), NM 00136471
(“Reyes Presentation”).

In 2008 EPCWID’s manager reported that the District’s effective internal conveyance
efficiency (the ratio of the water delivered to its users divided by the water diverted from the
Rio Grande) has improved substantially since the mid-20" century? (despite the impacts of
Texas groundwater pumping). This improvement means that EPCWID’s full-supply
allocation that was defined based on earlier conditions can now provide even more water to
EPCWID end users. NM-EX 532, Reyes Presentation, 12. In addition, Texas water users can
divert and make use of additional sources of supply, which used to be considered Project Water
but now are not, such as El Paso Water Utility effluent and drain flows generated in the El Paso
Valley. NM-EX 101, Barroll Reb. Rep. Table 5; NM-EX 103, Barroll Suppl. Reb. Rep. (2"
Ed.) Fig. 13. It is therefore unsurprising that when allocated a full-supply, EPCWID has

chosen not to order its full allocation.

2 The improvement of EPCWID’s effective internal conveyance efficiency reflects improvement and

lining of some canals, and the larger proportion of EPCWID water now being delivered to the City of El

Paso which involves little conveyance loss. NM-EX 532, Reyes Presentation 12.
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[ declare under penalty of perjury that the foregoing is true and correct.

Executed on February 5 , 2021

Dr. Margaret (Peghy) Barroll, Ph.D.
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No. 141, Original

IN THE
SUPREME COURT OF THE UNITED STATES
¢

STATE OF TEXAS,
Plaintiff

V.

STATE OF NEW MEXICO and
STATE OF COLORADO,
Defendants

THIRD DECLARATION OF ESTEVAN R. LOPEZ, P.E., IN SUPPORT OF
THE STATE OF NEW MEXICO’S MOTIONS FOR PARTIAL SUMMARY
JUDGMENT AND BRIEFS IN SUPPORT

Comes now Estevan R. Lopez, P.E., pursuant to 28 U.S.C. § 1746, and states as follows:

I am over 18 years of age and have personal knowledge of the facts stated herein.

2. I am the same Estevan Lopez who authored the following reports in this case: an
Expert Report dated October 31, 2019 (NM-EX 107),' a Rebuttal Expert Report dated June 15,
2020 (NM-EX 108), a Supplemental Rebuttal Expert Report dated July 15, 2020 (NM-EX 109),
and a Supplemental Rebuttal Expert Report (2™ Ed.) dated September 15, 2020 (NM-EX 110). I
also submitted a declaration in support of New Mexico’s motions for partial summary judgment

on November 5, 2020 (NM-EX 003) and a second declaration in support of New Mexico’s

' All exhibits designated “NM-EX _ ” in this Declaration are contained within the State of New
Mexico’s Exhibit Compendium filed with New Mexico’s Partial Summary Judgment Motions on
November 5, 2020, the State of New Mexico’s Supplemental Exhibit Compendium dated
December 22, 2020 filed with New Mexico’s responses to Texas and United States motions for
partial summary judgment, and in the State of New Mexico’s Second Supplemental Exhibit
Compendium Dated February 5, 2021 filed with New Mexico’s Reply Briefs. Exhibits used by
the United States and Texas in their motions for partial summary judgment are cited as in those
briefs.

TXv.NM # 141

New Mexico Exhibit

NM_EX-015




response briefs on December 22, 2020 (NM-EX 008). My credentials and background are
discussed in my ﬁrst declaration filed in this case on November 5, 2020. NM-EX 003 at 99 3-10.

3. [ have been asked by Counsel for New Mexico to provide this declaration based
on my knowledge, experience, and research relating to the Rio Grande Compact (the
“Compact”), the Rio Grande Compact Commission (“RGCC”), the relationship between the
Compact and the Rio Grande Project (“Project”), and their operations specifically in reference to
the opposition to the state of New Mexico’s motion for partial summary judgment to exclude
Texas’s claim for damages in certain years filed by Texas on December 22, 2020.

4. Based on my review of the historical records of the Rio Grande Compact
Commission and my own experience as New Mexico’s Engineer Adviser to the Rio Grande
Compact Commission, I am unaware of Texas ever protesting Reclamation’s determination of a
full supply allocation to EPCWID or asserting that EPCWID’s full supply allocation should be

larger than the full supply amount allocated by Reclamation.

I declare under penalty of perjury that the foregoing is true and correct.

Executed on February 4 [ ,2021

Estevan R. Lopez, P.E. 7 7
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No. 141, Original

IN THE
SUPREME COURT OF THE UNITED STATES
¢

STATE OF TEXAS,
Plaintiff
V.

STATE OF NEW MEXICO and
STATE OF COLORADO,
Defendants

¢

THIRD DECLARATION OF JENNIFER STEVENS, Ph.D.
IN SUPPORT OF NEW MEXICO’S MOTIONS
FOR PARTIAL SUMMARY JUDGMENT
4

I, Jennifer Stevens, Ph.D., pursuant to 28 U.S. C. § 1746, hereby declare as follows:

1. I am over 18 years of age and have personal knowledge of the facts stated herein.
2. I am the same Dr. Jennifer Stevens who authored expert reports in this litigation
(NM-EX 112 and 113) and my first and second declarations for New Mexico’s dispositive motions
and responses filed November 5, 2020 (NM-EX 005) and December 22, 2020 (NM-EX 011).* My
credentials and background are listed in my November 4, 2020 declaration. NM-EX 005 at 9 2-
7.
3. I have reviewed and evaluated the following briefs and declarations in addition to
items previously reviewed:
a. State of Texas’s Motion for Partial Summary Judgment, Memorandum in Support
(11-5-2020);
b. Declaration of Scott Miltenberger (11-02-2020) and associated evidence;

I All exhibits designated “NM-EX” in this Declaration are contained within the State of New Mexico’s
Exhibit Compendium/ Exhibits used by the United States and Texas in their dispositive motions and
responses are cited as in those briefs.



c. State of Texas’s Opposition to the State of New Mexico’s Motion for Partial
Summary Judgment on Compact Apportionment and Brief in Support (12-22-
2020);

d. Declaration of Scott Miltenberger (12-21-2020) and associated evidence;

e. State of Texas’s Evidentiary Objections and Responses to the State of New
Mexico’s Facts (12-22-2021);

f. United States of America’s Response to New Mexico’s Statements of Undisputed

Material Facts.

The following paragraphs represent my expert opinions and responses to the Declaration of Scott

Miltenberger dated December 22, 2020, TX MSJ 007371-7450 and its attachments
(TX _MSJ 007451-7566) (“Miltenberger”). 1 have referred to the paragraph () numbers from
Miltenberger and the New Mexico Undisputed Material Fact numbers (NM UMF #x).

4. Miltenberger makes several new and/or incorrect statements and draws erroneous

conclusions. I will address them in the order of his Declaration.

5. Miltenberger’s 9 11 challenge to NM UMF #8 is incorrect and immaterial.
Miltenberger asserts that New Mexico mischaracterized House Document 1262, Fund for
Reclamation of Arid Lands. He argues that the document’s references to water volume were
projections and estimates of “supply” not “expected release figures.” The distinction is without a
difference, since the document deploys the word “use” in discussing demand, and ultimately
equates it with supply. The actual language of the document which lays out the justification for

funding the Rio Grande Project reservoir is as follows:

The Reclamation Service has prepared service tables for the proposed Engle [Elephant
Butte] Reservoir covering the period 1895 to 1909. One of these tables is based upon an
annual use of water for irrigation of 750,000 acre-feet after 1896 and an annual evaporation
on the reservoir of 7.07 feet. The other is based upon an annual use of water for irrigation
of 800,000 acre-feet after 1896 and an annual evaporation on the reservoir of 5 feet.

The document continues that “with an assumed use [i.e. “release”] of 750,000 acre-feet” or “with
an assumed use [i.e. “release”] of 800,000,” there would have been corresponding deficiencies in

the supply in certain past years. The document concludes, then, that “with a 20 per cent allowance

2



for [loss in transit], approximately 800,000 acre-feet of reservoir would be required....It, therefore,

appears that the available supply accords closely with the demand.”? [Emphasis added.]

6. Miltenberger’s 9 13 challenge to NM UMF #15 should not be a challenge. The
inadvertent omission of the word “of” before the word “Texas” in the second sentence would make
clear that New Mexico was not attributing the statement to Texas. The second sentence of NM
UMF #15 should read: “He wrote the New Mexico Governor that the exclusion of Texas ‘assumed’
that Reclamation would ‘protect[] the rights of the Project in negotiations, but this assumption

proved false because ‘the Reclamation Service apparently decided to take no action...’”

7. Miltenberger’s 9 14 challenge to NM UMF #17 muddies the water and creates
confusion where there need be none. Miltenberger misleadingly states that the National Resources
Committee (NRC) Board of Review asserted that Middle Rio Grande Conservancy District’s
project and “other proposed projects” above Elephant Butte “threatened the Rio Grande Project.”
Miltenberger asserts that, “the proposal by the National Resources Committee (NRC) resulted
from [that Board’s] assessment that the ‘water resources of the Rio Grande were fully
appropriated.” Although Miltenberger’s quote from the Board of Review’s assessment does appear
as stated in the original document, Miltenberger takes liberties when stating that these words were

the justification for the resulting Rio Grande Joint Investigation.

Instead, it had come to the Board of Review’s attention that the federal government had
purchased bonds from the Middle Rio Grande Conservancy District (MRGCD) and were
concerned that the government’s involvement there could “help to jeopardize much earlier
investments of Federal funds in the Elephant Butte Reservoir.” The Board expressed concern over
what it called “’conflicts of Federal investments.”” The Board’s report also recognized that
additional supplies to the Rio Grande basin were possible through trans-mountain diversions, and
that “readjustments in [water] use, rather than new uses, are needed.” In sum, they opined, “to
continue uncoordinated ‘development’ of the water resources of the valley could only intensify the
existing conflict of interests, promote new discord, depress the standard of life in damaged areas,

breed social insecurity and unrest, and perhaps preclude the adoption later of any effective and

2NM-EX 310, Congressional House Document 1262, 615 Congress, 3™ Session; Fund for Reclamation of
Arid Lands, Board of Army Engineers Report in Relation to Reclamation Fund, 1911, 105-106.



equitable plan for the conservation of water and the welfare of the region.”* It was this need for

“coordinated” development that prompted the Rio Grande Joint Investigation.

8. Miltenberger’s § 16 challenges NM UMF #20, arguing that New Mexico’s 1937
statement of the minimum conditions under which it was willing to negotiate for a compact was
nothing more than a wish list. The meeting at which each state presented its minimum requirements
was held in Santa Fe between September 27 and October 1, 1937. Miltenberger took liberties with
the quote, excluding the parts that did not fit his theory. The quote which comes directly from the
transcript states as follows: “New Mexico is willing to negotiate with Colorado and Texas for a
permanent compact to equitably distribute the waters of the Rio Grande among the states on the
basis of the following minimum requirements.” One of those minimum requirements was that “All
existing rights to the use of water in the Rio Grande Basin in New Mexico shall be recognized as
having the right to an adequate supply of water from said river system.”* There is no evidence in
the historical record that New Mexico was asked to abandon what it considered to be one of its
minimum requirements, nor that New Mexico understood the final Compact not to recognize its

citizens’ water rights.

0. Miltenberger’s q 18 challenge to NM UMF #23 is incorrect and misleading. The
precise reasons for the Compact Commission’s decision to revise Elephant Butte’s “actual release”
figure from 800,000 acre-feet to 790,000 acre-feet are unknown. All we know for certain is that
users below the dam wanted that figure to be higher, and those above it wanted it to be lower. In
his original Expert Report, Miltenberger used the 1968 deposition transcript of Raymond Hill to
speculate that the 790,000 may have been related to the fact that, “in recent years the Rio Grande
Project had utilized closer to 730,000 af,” and the addition of 60,000 acre-feet for Treaty
obligations would account for the 790,000 acre-feet figure.® In his expert report, Miltenberger
wrote:

In the Texas v. New Mexico original action, in the compact proceedings, and before his
fellow engineering advisors, [Hill] was adamant that an 800,000 af release from Elephant
Butte was essential to achieving a ‘salt balance.” Broadly speaking, Hill argued that Texas

3 All cites to Report of Rio Grande Board of Review, September 13, 1935, TX MSJ3765-66.
*NM-EX 319, Rio Grande Compact Commission, Proceedings of the Meeting of the Rio Grande
Compact Commission Held in Santa Fe, New Mexico, September 27, to October 1, 1937, 12-13.
> NM-EX 128, Miltenberger Rep., 39.



required more water than it could use consumptively to ensure that little or no additional
alkali salts were deposited as a result of irrigation on downstream lands to the detriment of
those lands. The 800,000 af figure reflected his calculations of what was necessary to
achieve what he called, ‘equivalent service.’...Texas’s acceptance of this reduction [to
790,000 af] and the compact indicates that 790,000 af was inclusive of the flows necessary
to achieve Hill’s ‘equivalent service.””¢

Additionally, Miltenberger wrote:

At a meeting of the Lower Rio Grande Water Users Association, [Clayton] expressed his
conviction that Texas had obtained ‘every drop of water originating in Colorado and New
Mexico that she was entitled to” above Ft. Quitman — a declaration that given his earlier
statement would appear to be inclusive of the flows to ensure a sufficient quality of water.
To Texas Governor W. Lee O’Daniel in November 1938, Clayton indicated the ‘engineers,
attorneys, and other technical experts’ for Texas were similarly convinced. In their
collective ‘judgment, the commissioner confidently predicted to the governor, the compact
would ‘restore a feeling of security to the water users in Texas above Fort Quitman....’
Indeed, as noted above (and discussed in Opinion IV below), water users between the end
of the Rio Grande Project and Ft. Quitman relied upon unused waters released through the
project. These waters possessed a higher quality owing to Rio Grande Project operations
intended to ensure a sufficient quality of water throughout the project.’

Now, in 9 18, Miltenberger asserts that the reduction from Texas’s preferred figure of 800,000
acre-feet can somehow be specifically tied to the MRGCD’s preferences and implied arm-twisting
by MRGCD’s Neuffer. However, in his original Expert Report, Miltenberger acknowledged that
between March 11 and March 17, 1938, several meetings were held in confidence with “’no
records of these meetings...kept.””® It is undisputed that the historical record is silent on how this
specific number was determined. Nevertheless, the historical record does make clear that Texas’s
efforts to increase the release figure were related to its concerns over the quality of water that made
it across the state line, and its efforts to ensure that lands situated furthest downstream in the Project

received “equivalent service” with regard to their water delivery as those further upstream.’

In fact, it is Texas’s historian Scott Miltenberger who offers an incorrect understanding of the role
played by H.C. Neuffer and the MRGCD in Compact negotiations. In its Compact negotiations,

New Mexico represented the interests of al/ its citizens. New Mexico’s Compact Commissioner

¢ NM-EX 128, Miltenberger Rep., 44.
"NM-EX 128, Miltenberger Rep., 54.
¢ NM-EX 128, Miltenberger Rep., 41.
*NM-EX 112, Stevens Rep., 67.



Thomas McClure balanced the needs of the state’s water users; MRGCD users, represented by
Neuffer, were located north of Elephant Butte Dam, while Elephant Butte Irrigation District
(EBID) users were located south of the dam. To obtain the New Mexico Legislature’s support for
ratifying the Compact, McClure had to ensure that both user groups supported the compromise. '°
Let’s not forget that Neuffer wanted the figure to be 700,000, so 790,000 was clearly New

Mexico’s attempt at balancing New Mexico’s own needs.!!

10.  Miltenberger uses eighteen (18) full paragraphs in his Declaration (Miltenberger
9 28-45) to devise completely new dissections of two 1938 letters from Texas Commissioner

Frank Clayton, in order to challenge New Mexico’s UMFs #45, 46, and 47. He argues that said

letters clarify that the Compact gave Texas complete control over the water below Elephant Butte.

Despite Miltenberger’s efforts to disclaim these letters’ significance to the meaning of the
Compact, both letters must be read in that context, since both letters were specifically related to
and represent Texas’s interpretation of the Compact. Miltenberger attempts to create a dispute
over the intent of these letters when in fact none exists. The first letter cited by Miltenberger was
written on October 4, 1938 by Clayton to Sawnie Smith, attorney for water users in the Lower
Rio Grande below Fort Quitman, hereinafter the “Clayton-Smith 1938 Letter.”!? The second
letter is from Clayton to C.S. Clark, Chairman of the Texas Board of Water Engineers written
just two weeks later on October 16, 1938 and represents an effort by Clayton to clear the air
between them as it related to Rio Grande Compact negotiations, hereinafter the “Clayton-Clark
1938 Letter.”'* With regard to the Clayton-Smith 1938 letter, Miltenberger mischaracterizes the
“question of the water released from Elephant Butte reservoir” as an issue “separate” from the
Compact (Miltenberger 9 32); then, in reference to the Clayton-Clark 1938 Letter, he states that
“the provided quotation” in UMF #47 “is not a description of Compact operation and fails to

consider the context of Clayton’s efforts to dispel opposition in Texas.” (Miltenberger Y 45)

O NM-EX 011, Stevens Decl. 19 8-9, 26-28.

1NM-EX 112, Stevens Rep., 67.

2NM-EX 328, Frank Clayton to Sawnie Smith (10-4-1938).
B3 NM-EX 329, Frank Clayton to C.S. Clark (10-16-1938).



Both letters are indisputably related to the Compact, and neither supports a conclusion that New

Mexico’s apportionment was limited to lands above Elephant Butte.

a. Miltenberger begins his substantive discussion of the Clayton-Smith 1938 Letter
in 19 29-32. It is important to provide the correct context for this letter, which

Miltenberger does only in part. The entirety of the Clayton-Smith 1938 Letter can
only be read as a specific response to Smith’s questions and concerns over the
Compact, which was the subject of Smith’s initial inquiry to Clayton dated
September 29, 1938 in which he questioned the Compact division of water
between the two lower states.'* Smith specifically asked about the Compact’s
omission of a specific delivery amount for Texas, and Clayton’s letter must
therefore be interpreted in a Compact framework. In his response, Clayton
explained that the Compact negotiators recognized the impossibility of a New
Mexico-Texas state line delivery, due to the U.S. Bureau of Reclamation’s control
of water at that geographical point through the Rio Grande Project and the
multiple points of measurement that would be required. Thus, he assuaged
Smith’s concerns by pointing to the separate (but nevertheless recognized and
inherent) contracts that assured Texas its share of water through the Compact’s
recognition of the Project, and by the Project’s administration through the
contracts.'> [See 9 14 below.]

b. Substituting his own words for those of Clayton, Miltenberger claims the letter
states that “Clayton sought to assure water users in Texas’s lower Rio Grande and
others that Texas s delivery was at Elephant Butte.” [Emphasis added.]
(Miltenberger 1 29) While it is true that a portion of the water delivered to

Elephant Butte belonged to Texas, some of that water also belonged to New
Mexico and Mexico. In response to Smith’s inquiry regarding the absence of a
state-line delivery for Texas in the Compact, Clayton’s exact language in this
letter was that the “New Mexico’s obligations as expressed in the compact must

be with reference to deliveries at Elephant Butte reservoir,” because, he

“NM-EX 353, Sawnie B. Smith letter to Frank B. Clayton (9-29-1938).
5 NM-EX 328, Clayton-Smith 1938 Letter.



continued, “the Rio Grande Project...is operated as an administrative unit.” !¢

[Emphasis added.] While it seems to be splitting hairs, it is critical to parse this
language clearly, since Clayton never says or implies that New Mexico gave up
rights to water within its own boundaries below the dam, merely that the state of
New Mexico did not legally control Project water. (“The reservoir is under the

control of an entirely independent agency: the Bureau of Reclamation.”*’)

11. The Rio Grande Project, which releases water for irrigation districts situated in both
New Mexico (Elephant Butte Irrigation District - EBID) as well as Texas (El Paso Conservation
Water and Irrigation District #1 - EPCWID) is in fact administered as a unit. However, | have
discovered nothing in the historical record which would lead to me to conclude that either Texas
or New Mexico believed that choosing the Project reservoir as New Mexico’s delivery point
equated to New Mexico giving up rights to water within its legal boundaries, sacrificing use of
its own Compact apportionment below said reservoir, or abandoning its own water supply
anywhere within the legal boundaries of New Mexico. Further, Miltenberger’s new position on
Compact apportionment begs comparison with his other testimony. In discussing that during
Compact negotiation the Project was operated as a unit and that this circumstance “shaped the
Compact,”'® Miltenberger states: “Texas contemplated asking for a state-line delivery in the
1930s, but decided against it because of the Project.”!® Texas now urges the Court to believe
that because Texas chose not to ask for state-line delivery, New Mexico lost its Compact
apportionment below Elephant Butte. Historically, it’s clear that the New Mexico Compact

negotiators could not have had that result in mind.

However, Miltenberger’s logic is significant if carried to its ultimate conclusion. He
suggests that “Project” is synonymous with “Texas.” However, the Rio Grande Project is
situated in both Texas and New Mexico. Furthermore, the 790,000 acre-feet “normal release”
from this reservoir was to be utilized on lands in both states. Even Miltenberger agrees on this

fact.

1 NM-EX 328, Clayton-Smith 1938 Letter.
7NM-EX 329, Clayton-Clark 1938 Letter, 7.
¢ Miltenberger Nov. Decl., 99 30-31.

¥ Miltenberger Nov. Decl., 9 32.



c. An event occurred just a few years after Compact ratification which provides
further support for the fact that New Mexico’s apportionment extends to its
southern border. In 1944, the City of El Paso, Texas attempted to purchase land
and related water rights in EBID. As the negotiations progressed, the New Mexico
State Engineer interceded. Thomas McClure — who had been New Mexico’s
Compact Commissioner and was serving as the New Mexico State Engineer in the
1940s — intervened to prevent the “drying up of lands in New Mexico” to benefit
a city in Texas. His intervention demonstrates that New Mexico believed it
maintained control over water within its legal boundaries below Elephant Butte
Dam. Texas — in these early years of Compact implementation — did not argue
otherwise.?

d. Additionally, the Clayton-Smith 1938 Letter — again, written in response to
questions specifically related to the Compact — features Clayton assuring Smith

that the Downstream Contracts (the subject of UMF #57, Miltenberger’s 19 54-
59, addressed in my ¥ 12 below) helped to assure Texas’s water supply: “the

question of the division of water released from Elephant Butte reservoir is taken

care of by contracts between the districts under the Rio Grande Project and the

Bureau of Reclamation.”?!

e. Clayton wrote the Clayton-Clark 1938 Letter just a few weeks later, although
Miltenberger failed to address or discuss this document in either his Expert or
Rebuttal Reports. In the letter, Clayton made it clear that he understood that the
Compact — by virtue of protecting the Project — included the Downstream
Contracts: “Also, by contract between the New Mexico interests and the Texas
interests in the Rio Grande Project, all the lands in the Project have equal rights,
and the acreage to be irrigated is practically frozen at its present figure, with a
three per cent ‘cushion.””?> Although he acknowledged that the contracts were not

specifically called out in the Compact, his language makes clear that the contracts

formed the basis for the Compact negotiations.

20 See NM-EX 112, Stevens Rep., 83-87.
2 NM-EX 328, Clayton-Smith 1938 Letter.
2NM-EX 329, Clayton-Clark 1938 Letter,



f. Furthermore, Clayton’s language in the Clayton-Clark 1938 Letter makes clear
that New Mexico’s apportionment extended below Elephant Butte Dam:
“Moreover, since the source of supply for all the lands above Fort Quitman and
below Elephant Butte reservoir, whether in Texas or New Mexico, is the reservoir
itself, it could hardly be expected of Colorado and New Mexico that they should
guarantee a certain amount of water to pass the Texas line, since this amount is
wholly dependent upon the releases from the reservoir and the reservoir is under
the control of an entirely independent agency: the Bureau of Reclamation.”?

g. Using the Clayton-Clark 1938 Letter, Miltenberger challenges NM UMF #47 in

Miltenberger 1 41. He quotes Clayton: “no allocation of waters as between

different sections of the same State was possible in an interstate compact, and
none was attempted.”?* This statement referred to Texas but must also hold true
for New Mexico. Just as it was not possible in Texas, no allocation between
different users in New Mexico was possible, and short of a clear statement
otherwise, it must be presumed that New Mexico’s apportionment extended to its
southern border. The historical record is clear that the Compact equitably
apportioned the waters between New Mexico and Texas, and that the Project is
the delivery mechanism for some of that apportionment. Although the Compact
extends in Texas to Fort Quitman, the delivery mechanism is the Project only
insofar as the Warren Contracts remain in place and the Project operates as
efficiently as possible.?® There is no specific allocation of water to the bottom
third of the Texas Compact area -- Hudspeth. By the same logic, lands below
Elephant Butte Dam in New Mexico are not specifically called out yet they
remain part of the state’s overall allocation. It is preposterous to assert that the
Compact did not protect water rights and protected only uses. New Mexico would
not have agreed to a Compact that, for instance, protected the contemporaneous
Warren Act use of water by Hudspeth County users — whose water rights were

only for any unavoidable waste, waste which New Mexico fought the Bureau of

2 NM-EX 329, Clayton-Clark 1938 Letter.
% NM-EX 329, Clayton-Clark 1938 Letter.
% See NM-EX 112, Stevens Rep. 29-33.
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11.

12.

13.

Reclamation to address and which channel rectification also addressed — against

prior rights of New Mexico water users. EBID and EP1 would not have agreed to

that, either.
Language in the Compact itself demonstrates that New Mexico did not cede control of
the water below Elephant Butte. Article VIII states that “The Commissioner for New
Mexico may demand of Colorado, the release of water from storage reservoirs
constructed after 1929 to the amount of the accrued debits of Colorado and New
Mexico...sufficient to bring the quantity of usable water in project storage to 600,000
acre feet by March first.”?% If the Compact intended to deprive New Mexico of its right to
water below Elephant Butte, it is impossible to understand the purpose of this Article.
In 1938, New Mexico Compact Commissioner John Bliss interpreted the language in
Article VIII specifically to mean “Elephant Butte” water. Paraphrasing the Compact
Article, Bliss wrote: “the Commissioner from Texas or from New Mexico may, on or
near the first of January, call for the release of Elephant Butte water in storage in
upstream reservoirs in amounts sufficient to bring project storage up to 600,000 acre feet
by the first of March.”?” New Mexico clearly understood the Compact to give it the right
to control water for lands within its boundaries. This stance was consistent with New
Mexico’s position since early in the century, when its congressional delegate, B.S.
Rodey, testified in 1904 to the 12" Irrigation Congress regarding construction of a dam in
New Mexico: “We have been scared to death for about ten years by Brother Stevens [the
Texas congressional delegate]. I believe the whole matter can be settled now, but we have
never given up our rights to the waters that fall in our dishpan. We are good citizens and
liberal, but we don’t give up the waters we need.”?®
Miltenberger disputes NM UMF #48 in his 9 46 — 51. Some of the points in these
paragraphs have been addressed above, including the question of how 790,000 acre-feet
was agreed,